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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NO. 43480 
      ) 
v.      ) ADA COUNTY NO. CR 2013-15347 
      ) 
BRADLEY DALE KENYON,  )  
      ) APPELLANT’S BRIEF 
 Defendant-Appellant.  ) 
________________________________ ) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Following the revocation of his probation, the district court ordered into execution 
Bradley Kenyon’s sentence of ten years, with two years fixed, for aggravated driving 
while under the influence of alcohol (“DUI”).  He contends the district court abused its 
discretion by revoking his probation and executing the original sentence. 
 
Statement of the Facts and Course of Proceedings 
 On October 31, 2013, Mr. Kenyon was driving a Ford F250 pickup truck while 
under the influence of alcohol, and rear-ended the vehicle in front of him at a red light, 
causing injury to the driver of that vehicle.  (R., p.7; Presentence Investigation Report 
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(“PSI”), p.3.)  Mr. Kenyon was charged with aggravated DUI and driving without 
privileges.  (R., pp.6-7, 41-42.)  He waived a preliminary hearing and was bound over to 
the district court.  (R., p.45.)  The State then filed an Information charging Mr. Kenyon 
with these same crimes.  (R., pp.50-51.)  Mr. Kenyon pled guilty to aggravated DUI in 
exchange for dismissal of the second count.  (R., pp.54, 57.)  The district court 
sentenced Mr. Kenyon to a unified term of ten years, with two years fixed, and retained 
jurisdiction for 365 days with the recommendation that Mr. Kenyon participate in the 
therapeutic community rider.  (R., pp.62, 65-67.)   
A rider review hearing was held on February 23, 2015, after Mr. Kenyon 
successfully completed the rider.  (R., p.70; PSI, pp.65, 71.)  The district court placed 
Mr. Kenyon on probation for a period of ten years.  (R., pp.71-76.)  The court imposed 
numerous special conditions on Mr. Kenyon’s probation, including the condition that 
Mr. Kenyon “cannot purchase, possess, or consume any alcoholic beverages while on 
probation.”  (R., p.73.)   
On June 30, 2015, Mr. Kenyon’s probation officer completed an affidavit which 
reflected that Mr. Kenyon admitted to drinking alcohol.  (R., pp.80, 94.)  Mr. Kenyon was 
arrested and held without bail.  (R., p.82; Tr. 8/10/15, p.25, Ls.1-8.)  The State then filed 
a motion for probation violation alleging that Mr. Kenyon violated his probation by 
consuming and/or possessing an alcoholic beverage on June 30, 2015 and by failing to 
pay restitution.  (R., pp.90-92.)  Mr. Kenyon admitted to the first violation.  (Tr. 7/20/15, 
p.8, Ls.16-19.)  Following a hearing, the district court revoked Mr. Kenyon’s probation 
and executed the original sentence of ten years, with two years fixed.  (R., p.102.)  
Mr. Kenyon filed a notice of appeal and a motion pursuant to Idaho Criminal Rule 35 
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(“Rule 35”) for reconsideration of sentence.  (R., pp.103-05, 106-10.)  On August 12, 
2015, the court entered an order revoking probation, judgment of conviction, and order 
of commitment.  (R., pp.111-13.)  On September 9, 2015, the court entered an order 
denying Mr. Kenyon’s Rule 35 motion.1  (R., pp.115-17.)  Mr. Kenyon filed an amended 
notice of appeal on September 20, 2015.  (R., pp.117-21.) 
 
ISSUE 
Did the district court abuse its discretion when it revoked Mr. Kenyon’s probation and 




The District Court Abused Its Discretion When It Revoked Mr. Kenyon’s Probation And 
Executed The Original Sentence Of Ten Years, With Two Years Fixed 
 
The district court has discretion to revoke probation after a violation has been 
proven.  State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987).  However, “[a] judge cannot 
revoke probation arbitrarily.”  State v. Lee, 116 Idaho 38, 40 (Ct. App. 1989).  “In 
determining whether to revoke probation, evidence of the defendant’s conduct before 
and during probation may be considered.”  Roy, 113 Idaho at 392.  “[P]robation may be 
revoked if the judge reasonably concludes from the defendant’s conduct that probation 
is not achieving its rehabilitative purpose.”  Lee, 116 Idaho at 40; see also State v. 
Upton, 127 Idaho 274, 275 (Ct. App. 1995) (“In determining whether to revoke probation 
a court must consider whether probation is meeting the objective of rehabilitation while 
also providing adequate protection for society.”). 
                                            
1 Mr. Kenyon did not support his Rule 35 motion with any additional evidence or 
information.  (R., pp.106-10.)  He does not challenge the district court’s denial of this 
motion on appeal in light of State v. Huffman, 144 Idaho 201, 203 (2007). 
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Here, the district court abused its direction when it revoked Mr. Kenyon’s 
probation because it was meeting the objective of rehabilitation while providing 
adequate protection for society.  Considering his life-long struggles with alcohol, 
Mr. Kenyon’s conduct before and during probation was quite good.  The offense at 
issue was Mr. Kenyon’s first DUI conviction.  (PSI, pp.4-18; Tr. 2/23/15, p.29, Ls.12-15.)  
He expressed sincere remorse for his actions and told the presentence investigator that 
he wanted to be involved in the lives of his daughter and granddaughter.  (PSI, pp.4, 
22.)  Mr. Kenyon had a high motivation for treatment and was successful on his rider.  
(PSI, pp.35, 65, 71.)   
Mr. Kenyon’s probation was revoked after one day of drinking, over three months 
into his probationary term.  Though not commendable, this relapse is understandable, 
and does not negate all the forward progress he had made.  Importantly, Mr. Kenyon’s 
one day of drinking did not pose a risk of harm to anyone other than himself.  He 
testified at the revocation hearing that, at the time of his relapse, his only vehicle was a 
bicycle and the pickup truck at his residence belonged to his roommate, who was a 
long-haul truck driver.  (R., p.94; Tr. 8/10/15, p.23, L.12 – p.24, L.10.)  She left the truck 
and the keys to the truck at her home while working, but Mr. Kenyon “was not going to 
drive her vehicle.”  (R., p.94; Tr. 8/10/15, p.23, L.12 – p.24, L.10.)  Mr. Kenyon was an 
inmate worker at the time of his revocation hearing and requested probation so that, 
among other things, he could “take[ ] care of” the restitution.  (Tr. 8/10/15, p.21, Ls.5-7, 
p.22, Ls.4-17.)  Mr. Kenyon expressed remorse for his mistake and explained to the 
court:  “I know I have to be more vigilant with myself.  I let my guard down . . . .”  
(Tr. 8/10/15, p.21, L.20 – p.22, L.4.) 
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The district court should have allowed Mr. Kenyon to continue on probation 
because it was providing adequate protection for society.  Mr. Kenyon has a lengthy 
criminal history, but all of his recent offenses have been non-violent, and have consisted 
mostly of, as he explains it, “[h]omeless tickets for open containers and camping.”  
(Tr. 8/10/15, p.25, Ls.18-22.)  As explained above, Mr. Kenyon’s drinking on probation 
did not present a danger to society. 
In light of these facts, Mr. Kenyon asserts the district court abused its discretion 
by revoking his probation and executing the original sentence of ten years, with two 
years fixed, following his admission to a probation violation. 
 
CONCLUSION 
 Mr. Kenyon respectfully requests that the Court vacate the district court’s order 
revoking his probation and executing the original sentence.  Alternatively, he requests 
that the Court remand this case to the district court for a new probation violation 
disposition hearing.  
 DATED this 9th day of December, 2015. 
 
      __________/s/_______________ 
      ANDREA W. REYNOLDS 
      Deputy State Appellate Public Defender 
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